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1. The Appeals Chamber of the Internatid@aminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Viatatiaf International Humanitarian Law Committed in
the Territory of Rwanda and Rwandan Citizens Resipte for Genocide and Other Serious Violations
Committed in the Territory of Neighbouring Statbefween 1 January and 31 December 1994 (“Appeals

1
Chamber” and “Tribunal”, respectively) is seizedaof interlocutory appeal filed by the Prosecu{‘lbln,
(“Appeal”) pursuant to Rule His(H) of the Tribunal’'s Rules of Procedure and Evier{‘Rules”),

2
against a decision of Trial Chamber[ml, denying its request to refer the case of Michayd@agaza to
the Kingdom of Norway (“Norway”).

BACKGROUND

2. The indictment against Mr. Bagaragaza wanfirmed on 28 July 2005 and charges three sount
of genocide, conspiracy to commit genocide, andtha alternative, complicity in genociflg. In its
Appeal, the Prosecution identifies the facts undsgl the charges as alleging that Mr. Bagaragaza
provided fuel, transport, and financial supportifderahamwg4] The Prosecution further explains that it
is not alleged that Mr. Bagaragaza directly pgstited in, or was present, during the killihgs.

3. Before his surrender, Mr. Bagaragazadwaded to cooperate with the Prosecution and kigiwi

6
and voluntarily provided it with a lengthy staterhercriminating himself and othefré.1 The Prosecution
explains that Mr. Bagaragaza has accepted resplagsibr his actions and has agreed to assisthim t

process of justice. As part of the agreement between the Prosecutrah Mr. Bagaragaza, the
Prosecution undertook not to prosecute Mr. Bagaiabafore the Tribunal and to request his trarisfer
national jurisdiction outside the continent of Ai[8]

4, Mr. Bagaragaza voluntarily surrender@the Tribunal’'s authorities in Arusha, Tanzania,16
August 2005, and pleaded not guilty to all of tirmargeqd9] He was then transferred immediately and
extraordinarily to the Detention Unit of the Intational Tribunal for the Former Yugoslavia (“UNDU”
and “ICTY”, respectively) in The Hague for a periotlone yeaf10] The Prosecution requested these
special measures due to the security risks Mr. Bagaa faced at the United Nations Detention Fessli
(“UNDF”) in Arusha as a result of his agreementéstify as a Prosecution witness and to assidten t
investigations of other accusgdL]

5. On 15 February 2006, the Prosecutionastgd the referral of Mr. Bagaragaza’s case taviipr
for trial with the full support of the Accus¢tl2] The Tribunal's President referred the matter t@lTr
Chamber Il for consideration, which in turn imdt®&lorway to make submissions on its jurisdictiorrov
the crimes charged against Mr. Bagarada3a . After considering the submissions of the partied af
Norway, the Trial Chamber denied the Prosecutior@uest to refer Mr. Bagaragaza’'s case to the
Norwegian authoritiegl4] On appeal, the Prosecution requests the AppeamBér to reverse the Trial
Chamber’s decision and to refer Mr. Bagaragazase directly to Norwayl5]

6. In his response to the Appgdl] Mr. Bagaragaza supports generally the Prosecstion’
position[17] Mr. Bagaragaza also raises additional points, ke Appeals Chamber will not address
given that he has not appealed the Trial Chamldecssion.

7. In addition, in relation to this AppeBliorway requests leave pursuant to Rule 74 tafil@micus
Curiae brief related to its ability to exercise of juristion over Mr. Bagaragaza’s cdd&] The Appeals
Chamber, therefore, finds it desirable for the pragetermination of the appeal to grant leave tondy
to file its brief[19]

DISCUSSION
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8. Rule 1his allows a designated Trial Chamber to refer a tasecompetent national jurisdiction
for trial if it is satisfied that the accused wi#tceive a fair trial and that the death penalty wit be
imposed or carried oli20] Rule 1bis(A) contemplates possible referral to either thetestwhere the
crimes occurred, the state of the accused’s awestny other state having jurisdiction and beinlijvg
and adequately prepared to accept such a case.

9. This case is the first involving a re&runder Rule 1dis in this Tribunal. However, the ICTY
Appeals Chamber has considered referrals to natipmedictions in cases under a similar legal
framework[21] Such case law is largely applicable in the contéxhis Tribunal as well. In assessing
whether a state is competent within the meaninRué 1bis to accept one of the Tribunal’s cases, a
designated Trial Chamber must consider whetheaistanlegal framework which criminalizes the alleged
conduct of the accused and provides an adequasdtysiructurd22] The Trial Chamber’s decision on
whether to refer a case to a national jurisdicisoa discretionary one, and the Appeals Chambeiowiy
intervene if the Trial Chamber’s decision was based discernible errg23] Accordingly, an appellant
must show that the Trial Chamber misdirected itsglfer as to the principle to be applied or ath&law
which is relevant to the exercise of its discretigave weight to irrelevant considerations, failedjive
sufficient weight to relevant considerations, ord@an error as to the facts upon which it has eeulc
its discretion; or that its decision was so unreabte and plainly unjust that the Appeals Chambabie

to infer that the Trial Chamber must have faile@xercise its discretion propef{B4]

10. The Appeals Chamber notes that, pursiwaRule 1bis(B), it is the designated Trial Chamber
that decidesproprio motuor at the request of the Prosecutor, whether exredfof a case to national
authorities is appropriate in the circumstancesawh particular case. In these circumstances athauwti
prejudice to the independence of the Prosecutarseparate body of the Tribunal, the Appeals Chambe
emphasizes that the Prosecution can hardly anticgrathe certainty of such transfer prior to apyyfor

it.

11. In the concrete case before this Appéamber, the Prosecution principally argues trafTital
Chamber erred in focusing on whether Norwegian iaaaw had crimes with the same legal elements
as defined in the Tribunal's Statute as opposedottsidering whether it adequately criminalized the
underlying condudi25] In support of this position, the Prosecution aggtiet a plain meaning of Rule
11bis indicates that what is being transferred is a “taset a crimg26] The Prosecution notes that a
“case” is a broad concept, referring to the crirhcmnduct or behavior of the accused, as opposéxhtd
qualification of the criminal conduct chargg¥] The Prosecution supports this reading by alludnipe
plain language of the Rule, the need for flexipjlthe limited number of States specifically crialining
genocide and willing to exercise universal jurisidic, as well as the principle of double crimingalit
generally applicable in transnational criminal reegf28] The Prosecution argues that Norway satisfies
the conditions for transfer because it has jurisalicover the criminal acts of the accused, provifibe an
adequate penalty structure in the context of thgecand is willing to cooperd#9]

12. In itsAmicus CuriaeBrief, Norway submits that it has subject mattaisgiction over Mr.
Bagaragaza’s alleged genocidal 48t In this respect, it provides pertinent informatmmits legislative
framework and the relationship between internatiteaa and Norwegian layd1] Norway points to its
consistent adherence to and support of interndtlmmaanitarian law, in particular its early ratédioon of

the 1948 Genocide Convention, its cooperation wighTribunal and the ICTY, and its ratificationtbe

Rome Statute on the International Criminal C¢821

13. Norway acknowledges that Norwegian crahilaw does not explicitly contain the crime of
genocidg33] However, it submits that on ratifying the 1948 Gade Convention, its Parliament
considered it unnecessary to enact implementingsl&gpn as all conduct prohibited under the

convention was already criminal under existing gions of its criminal law. Norway explains that,
according to its legal tradition, its laws are tidfin a general manner, but interpreted in lighiath its
international legal obligations as well as relevagtslative history35]
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14. In this respect, Norwegian law has a gergrovision providing jurisdiction over certainroes,
including homicide and serious bodily injury, wheommitted abroad by a foreigner provided that the
prosecution is authorized by the Kif86] Norway submits that its provisions against hongcehd
bodily harm would cover the underlying acts allegedhe Indictment against Mr. Bagarag$2d] In
addition, Norway submits that Mr. Bagaragaza’'sgatk genocidal intent, as well as the number of its
victims, could be taken into account under provisicallowing for the most severe penalties in
aggravating circumstances, thus fully reflecting gnavity of the crimes chargg8B8] Norway states that

“if an indicted person accused of acts amountingetaocide is tried before Norwegian courts on @&

of an agreement between the requesting internatoonat and the Norwegian government, the indictinen
in the case will fully reflect the aggravating cinestances under which the alleged offences have bee

39
carried out.I’_1 The Prosecution supports the position of Norwayl & further claims that the
maximum possible penalty of 21 years’ imprisonmentier Norwegian law would provide adequate
punishment in light of the specific charges agaistBagaragaza and his willingness to coopdeié.

15. The Trial Chamber acknowledged that Ngre@uld exercise jurisdiction over Mr. Bagaragaza’'s
alleged criminal conduct committed in Rwanda in4p8L] However, the Trial Chamber reasoned that
Norway lacked jurisdiction within the meaning of IRu Ibis because it could not charge the crime of
genocide as defined in the Statute, noting thatctiree of homicide did not require proof of genadid
intent, an essential element of the crime of gate]di2]

16. Considering the submissions of the pmrttee Appeals Chamber is not satisfied that the
Prosecution has demonstrated that the Trial Chaneloexd in denying its request to refer Mr.
Bagaragaza’s case to Norway for trial. As thmicus CuriaeBrief makes clear, Norway’s jurisdiction
over Mr. Bagaragaza’'s crimes would be exercisedyant to legislative provisions dealing with the
prosecution of ordinary crimes. The Appeals Chameealls that the basis of the Tribunal’s authotaty
refer its cases to national jurisdictions flowsnfrérticle 8 of the Statute, as affirmed in Secufyuncil
resolutiong43] Article 8 specifies that the Tribunal has concatrarisdiction with national authorities
to prosecute “serious violations of internationairtanitarian law”. In other words, this provisiorliggts

the Tribunal’s authority, allowing it only to refeases where the state will charge and convicthiose
international crimes listed in its Statute.

17. The Appeals Chamber agrees with the Pobtiga that the concept of a “case” is broader thay
given charge in an indictment and that the autiesriin the referral State need not necessarilygaoc
under their laws against each act or crime mentianethe Indictment in the same manner that the
Prosecution would before this Triburjd#] In addition, the Appeals Chamber appreciates fihigt
Norway’'s proposed prosecution of Mr. Bagaragaza&newnder the general provisions of its criminal
code, intends to take due account of and treat duth gravity the alleged genocidal nature of this ac
underlying his present indictment. However, in &mal, any acquittal or conviction and sentence would
still only reflect conduct legally characterized @ “ordinary crime” of homicide. That the legal
qualification matters for referrals under the Tnhals Statute and Rules is reflecteater alia in Article 9
reflecting the Tribunal’'s principle ofion bis in idenj45] According to this statutory provision, the
Tribunal may still try a person who has been thefore a national court for “acts constituting ses
violations of international humanitarian law” ifetacts for which he or she was tried were “categorias

an ordinary crime”. Furthermore, the protected llegdues are different. The penalization of genecid
protects specifically defined groups, whereas teafpization of homicide protects individual lives.

18. The Appeals Chamber recognizes that deission may have a practical impact on Mr,
Bagaragaza’s situation who, according to the Prggets submissions to the President of the Trilbuna
faces security risks if detained in the UNDF in #ma. It also notes that it may limit future refésri
similar jurisdictions which could assist the Trilainn the completion of its mandate. However, the
Appeals Chamber cannot sanction the referral @fsa ¢to a jurisdiction for trial where the conduemimot

be charged as a serious violation of internatidnahanitarian law. This is particularly so when the
accused has been charged with genocide, an oftease- unlike murder -- is designed to protect a
“national, ethnical, racial or religious group,sash”.
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19. For the foregoing reasons, the Appean@erDI SM | SSES the Prosecution’s Appeal.
Done in English and French, the English versiomdpaiuthoritative.

Done this 30th day of August 2006,
At The Hague,
The Netherlands.

Judge Fausto Pocar
Presiding

[Seal of the Tribunal]

[1] Prosecutor’s Notice of Appeal (Ruletig (H)), 1 June 2006 (“Notice of Appeal”); Prosecusofppeal Brief

(Rule 11bis (H)), 23 June 2006 (“Prosecution Appeal Brieft).dddition, the Prosecution files a separate motion
seeking clarification on the lengths of writtendfsiin appeals under Ruleli& SeeProsecutor's Motion for
Clarification on the Length of a Brief on AppealrBuant to Rule 11 bis OR Permission to File a Bafed Certain
Length, 26 June 2006. Mr. Bagaragaza responde@fenoe Response to Prosecutor's Motion for Clatifio on the
Length of a Brief on Appeal Pursuant to Rule 11®# Permission to File a Brief of a Certain Len@h,June 2006.
The Appeals Chamber notes that the proper lengthriefs on Appeal under Rule li%(H) is governed by paragraph
C(2)(a) of the Practice Direction on the LengttBakfs and Motions on Appeal. This provision retate

interlocutory appeals where appeals lie as of rightstated in Rule bis(H). The Appeals Chamber, however, grants
the Prosecution leave to file its brief in excekthis requirement, as this is the first appealarmRule 1bis and its
request is unopposed.

[2] The Prosecutor v. Michel BagaragaZzase No. ICTR-2005-86-Riiis, Decision on the Prosecution Motion for
Referral to the Kingdom of Norway, 19 May 2006 (fiagned Decision”).

[3] Impugned Decision, para. 1.

[4] Prosecution Appeal Brief, para. 46; Impugned Denigara. 1.

[5] Prosecution Appeal Brief, para. 46.

[6] Impugned Decision, para. 2; Prosecution AppeafBpara. 2.

[7] Prosecution Appeal Brief, para. 65.

[8] Impugned Decision, para. @ee The Prosecutor v. Michel Bagaragazase No. ICTR-05-86-Rblis,
Prosecutor’'s Request for Referral of the IndictmtierAnother Court, 15 February 2006 (Annex Il: Agmeent
between the Prosecutor and Michel Bagaragaza (mifal), p. 2). The Appeals Chamber also noteisthis
agreement provides for a possibility of renegatiatin contemplation of prosecution before the iniél, in the event
that a transfer to a national jurisdiction outsifdca is not possibleld., p. 4.

[9] Impugned Decision, para. 2.

[10] The Prosecutor v. Michel BagaragaZaase No. ICTR-05-86-1, Order for Special Detemfideasures, 13 August
2005 (ICTR President};he Prosecutor v. Michel BagaragaZ2ase No. ICTR-05-86-1, Order for the Continued
Detention of Michel Bagaragaza at the ICTY Detamtimit In The Hague, The Netherlands, 17 Februafge2
(“Order for Continued Detention”)(ICTR President).

[11] SeeOrder for Continued Detention, pp. 1-2. The App&tieamber notes that Mr. Bagaragaza chose to testify
openly for the Prosecution on 13 June 2008He Prosecutor v. Protais Zigiranyiraz8ase No. ICTR-2001-73-T.

[12] Impugned Decision, para. 2.

[13] Id. at para. 3.

50f7 31.08.2006 17:1



Michel BAGARAGAZA http://69.94.11.53/ENGLISH/cases/Bagaragaza/dewsa®0806.ht

[14] 1d. at paras 3, 16.
[15] Prosecution Appeal Brief, paras 6, 67.
[16] Defence Response to Prosecutor’'s Appeal (RubésiH)), 28 June 2006 (“Bagaragaza Response”).
[17] Bagaragaza Response, paras 11, 14.
[18] SeeSubmission for Leave to Fikemicus CuriaeBrief of the Kingdom of Norway, 26 June 2006.
[19] SeeAmicus CuriaeBrief Filed by the Kingdom of Norway, 26 June 2Q0B8micus CuriaeBrief”).
[20] Rule 1bisprovides in pertinent part:
(A) If an indictment has been confirmed, whethenar the accused is in the custody of the Tributa!,
President may designate a Trial Chamber which slesdirmine whether the case should be referred to
the authorities of a State:
(i) in whose territory the crime was committed; or
(ii) in which the accused was arrested; or
(i) having jurisdiction and being willing and agieately prepared to accept such a case,
so that those authorities should forthwith refer thse to the appropriate court for trial withiattBtate.
(--2)
(C) In determining whether to refer the case inbadance with paragraph (A), the Trial Chamber shall
satisfy itself that the accused will receive a faal in the courts of the State concerned andttia
death penalty will not be imposed or carried out.
[21] The Prosecutor v. Radovan Stanko@hse No. IT-96-23/2-ARMbls 1, Decision on Rule His Referral, 1
September 2005 (“Stankovi} Appeal DecisionThe Prosecutor v. Gojko Jankoviase No. IT-96-23/2-ARMhis 2,
Decision on Rule 14is Referral, 15 November 2005 (*Jankovi} Appeal D&mis); Prosecutor v. Mejakiet al.,Case
No. IT-02-65-AR11bis.1, Decision on Joint Defengep&al Against Decision on Referral under Rulbig17 April
2006, (‘Mejakic¢ et al. Appeal Decision”);The Prosecutor v. Pasko Ljul}i, Case No. IT-00-41-ARMis.1, Decision
on Appeal Against Decision on Referral Under Rulbig, 4 July 2006 (jubici} Appeal Decision”).
[22] See Mejaki et al. Appeal Decision, para. 60.
[23] Ljubici} Appeal Decision, para. 6.
[24] Id.
[25] Prosecution Appeal Brief, paras 3-4, 9.
[26] Id. at para. 12.
[27]1d.
[28] Id. at paras 11-36, 50-62.
[29] Id. at paras 41-49, 63-65.
[30] Amicus CuriaeBrief, paras 4, 11, 45.
[31] Id. at para. 11.
[32] Id. at paras 14-26. In addition, Norway refers to ssv@omestic prosecutions of war criminals for intgional

crimes after World War Il which were based primadh its existing criminal code with full reflectioof the
international gravity of the crimes.
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[33] Id. at para. 12.

[34] Id. at paras 18, 20. Norway notes that it is preserahsidering whether to revise its criminal codeadify a
more specific catalogue of international crimésat para. 24.

[35] Id. at paras 12, 34-37.

[36] Id. at para. 45.

[37] Id. at paras 27-32, 39-41.

[38] Id. at paras 28-32, 40-44.

[39] Id. at paras 29, 45.

[40] Prosecution Appeal Brief, paras 63-8&nicus CuriaeBrief, para. 28 (referring to maximum penalty).
[41] Impugned Decision, para. 13.

[42] 1d. at paras 13, 15, 16 (“The submission that Norwegiaminal law does not provide for the crime ohgeide
directly affects the finding of jurisdictioratione materiagwhere the legal qualification of the facts allége the
confirmed Indictment is made (...) The Chamber mestanine whether the Referral State has jurisdiatigthin the
definition provided by the Statute (...) In this caisés apparent that the Kingdom of Norway doeshave

jurisdiction fatione materiagover the crimes charged in the confirmed Indigitr(e..) Therefore, in the Chamber’s
view, theratione materiagjurisdiction, or subject matter jurisdiction, fdret acts alleged in the confirmed Indictment
dos not exist under Norwegian law.”)

[43] The ICTY Appeals Chamber made this observatiotherbasis of the equivalent Article of the ICTY tBta
(Article 9) in Stankovi}Appeal Decision, paras 14-13ee also Mejakiet al. Appeal Decision, para. 16. The Security
Council has endorsed the referral of cases byTtiiginal in S/Res/1503 (2003) and S/Res/1534 (2004)

[44] See Mejaki et al. Appeal Decision, para. 60.

[45] Article 9(2) states in pertinent part: “A persohawhas been tried before a national court for eatstituting
serious violations of international humanitariaw k@may be subsequently tried by the Internationddmal for
Rwanda only if: (a) The act for which he or she wasl was characterized as an ordinary crimebpiTbe national
court proceedings were not impartial or independeate designed to shield the accused from intemaitcriminal
responsibility, or the case was not diligently pasted.”
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