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PREFACE BY THE SERIES CO-EDITOR

The Forum for International Criminal and Humanitarian Law seeks to contribute not only by
its seminars and other academic activities, but also through its Publication Series. With this
second volume in the Series, editor Nobuo Hayashi exemplifies the aspiration of the Series to
provide quality publications on new or otherwise important topics in international criminal
and humanitarian law, by using an open, Internet-based publication platform accessible to
all, including those in less resourceful countries. While preserving the free nature of the pub-
lications, we are taking several steps to augment the quality control regime of the Series. It
now has a Board of Editors and an Advisory Board. We are also introducing a more elaborate
system of peer review. Feedback is welcome as we continue on this road.

The topic and content of this second volume flow from a Forum seminar entitled "National
Military Manuals on the Law of Armed Conflict" held in Oslo on 10 December 2007. Nobuo
Hayashi was the intellectual architect of the seminar, working closely with Mads Harlem,
international humanitarian law expert at the Norwegian Red Cross, among others.

The seminar offered an opportunity to discuss a topic that has been somewhat novel in the
discourse of the Nordic law of armed conflict community. At the time the seminar took place,
Nordic countries had not adopted such manuals. Some of their decision-makers and key law-
yers have doubted the practical utility of manuals in their country, while others may have
had concerns about the appropriate reach of self-regulation within the Nordic military estab-
lishments. Should military lawyers be entrusted with the task of expounding applicable in-
ternational legal obligations, or should that task be the prerogative of lawyers in ministries of
foreign affairs and justice? Add to these considerations the limited exposure of Nordic armed
forces to armed conflict for purposes other than UN peace-keeping, which has led to few
serious violations of international humanitarian law by Nordic soldiers. Needless to say, this
fact has no bearing on the merit of military manuals. Rather, the limited number of publi-
cised scandals may have delayed a thorough consideration of whether the time has come to
develop such manuals also in the Nordic space. It should therefore be welcomed that, fol-
lowing the seminar, Norway has taken initial steps to have a Norwegian manual prepared.

The seminar reminded us that some other countries consider military manuals an indispen-
sable component of the overall normative framework of their armed forces. Included in this
list are states with the most widespread and costly international military presence, and ex-
tensive participation in armed conflicts. The approach of these countries reflects in part the
long-recognised imperative that states inform members of their armed forces of the applica-
ble normative constraints on their use of force in armed conflict, with a view to ensuring that
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these constraints are understood and respected in practice. Admirable efforts and expertise
have been invested in developing these manuals. A few of these countries also give their
military manuals quite a prominent profile in their contemporary military self-representation,
sometimes with reference to how long such manuals have been in existence. Indeed, the
early foundations of international humanitarian law were in part built on national manuals.

The seminar brought together experts from these and other countries. As this publication
shows, the discussions were wide-ranging and incisive. The group of speakers and partici-
pants may well be a suitable platform for further inquiry and analysis of some questions
raised. First, what exactly is the state of our knowledge on the effect of military manuals? Do
we have knowledge that draws on comparative data on effects, from different countries and
more than one branch of armed services?

Secondly, does it make sense for a manual to address both government lawyers and lower-
level officers and soldiers at the same time? Can manuals be developed so that they would
speak effectively to the latter two groups above and beyond operational manuals and sol-
dier's "LOAC cards" which may exist?

Thirdly, how are military manuals to be made as user-friendly as possible, especially if the
target group includes lower-level officers and soldiers? Should military manuals be devel-
oped on electronic or online platforms, with several layers of presentation of the informa-
tion in addition to the traditional textual narrative, so that the learning circumstances of dif-
ferent target groups are better accommodated? Should expertise from disciplines such as
pedagogy, psychology and legal informatics be engaged alongside legal and military exper-
tise and experience to strengthen the ability of manuals to reach the target groups and by
that meet the objectives of the manuals?

Improving tools to enhance respect for international humanitarian law is intrinsic to the for-
eign policy goal of strengthening international law and order — it would seem to go to the
heart of the matter. Given the remarkable material and human resources consumed by
armed forces around the world, the amounts that would be required to increase further our
understanding of these issues are insignificant. They will be useful investments in ensuring
that states respect international legal obligations which they themselves have made or at
least accepted.

Morten Bergsmo
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PREFACE BY THE EDITOR

On Monday the 10th of December 2007, Oslo played host to an international seminar on
national military manuals on the law of armed conflict. This publication records the papers
presented, statements made and views exchanged on that occasion. Hopefully, those con-
sidering preparing new manuals will find the content of the following pages useful.

The seminar took place as an event in the series of the Forum for International Criminal Jus-
tice and Conflict (now renamed the Forum for International Criminal and Humanitarian Law).
It was co-organised by the Norwegian Centre for Human Rights, University of Oslo; the Nor-
wegian Red Cross; the Danish Red Cross; the Finnish Red Cross; the Swedish Red Cross; the
Norwegian Defence Command and Staff College; the Norwegian Institute of Defence Studies;
and the International Peace Research Institute, Oslo (PRIO).

Approximately one hundred people from well over a dozen countries in Europe, North Amer-
ica and the Middle East participated. They included scholars and students; military lawyers,
judge advocates and operational personnel; police instructors; Red Cross advisers; politi-
cians; editors; prosecutors; and legal advisors from foreign, defence and justice ministries.
They explored various aspects of military manuals including their preparation and mainte-
nance. The seminar also featured discussions on the idea of a Nordic regional manual.

Special acknowledgements are due to speakers and moderators for their contributions at the
seminar and for their feedback on earlier drafts of this volume; rapporteurs for their diligent
note-taking and for preparing the minutes of seminar discussions; those who have helped
some of the speakers and moderators with their manuscripts; the Norwegian Red Cross, and
particularly Mads Harlem and his colleagues, for providing logistical support, offering Henri
Dunant Hall as the seminar venue and aiding the rapporteurs with audio-recording equip-
ment; Linda Hafstad, a Forum intern, for her administrative assistance; and PRIO Information
Director Agnete Schjgnsby for designing, formatting and printing this publication.

Last but not least, on behalf of all seminar co-organisers, | wish to thank the Norwegian, Dan-
ish, Finnish and Swedish Red Cross societies for their financial support.

Nobuo Hayashi
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INTRODUCTION

Nobuo Hayashi*
1. Background to the Seminar

The idea of a seminar on national military manuals on the law of armed conflict (LOAC) first
took shape in late July 2007. Mads Harlem of the Norwegian Red Cross brought up the sub-
ject of military manuals and took the initial step by preparing a concept paper. Then Harlem,
PRIO's Morten Bergsmo and | met to discuss the paper. | offered to develop it further at this
meeting. By early August, we had agreed upon and finalised a complete draft seminar pro-
gramme.

It was felt from the outset that our familiarity with national LOAC manuals was somewhat
limited. It seemed reasonable to assume that they would endeavour to provide clear opera-
tional guidance to armed forces personnel and enhance LOAC compliance among them.
Other than that, however, relatively little about the precise nature of these documents ap-
peared to be well understood beyond their respective authors and users. Would they func-
tion as textbooks for training, references for practitioners, and/or expressions of official po-
sitions adopted by the states that issued them? Could they constitute formal regulations
binding on their addressees? These general questions remained unanswered in our minds
notwithstanding the existence of several readily accessible manuals such as those issued in
Canada, Germany, the United Kingdom and the United States.

It was also felt that producing a credible LOAC manual would be an intense undertaking in
resources, expertise, time and labour. First, it would need a dedicated group — or, quite pos-
sibly, a succession of dedicated groups — of writers and editors, plus an extensive network of
researchers, advisers and consultants. Second, it would require advanced competencies in
the law of armed conflict and public international law, as well as a wealth of operational
clout, experience and insight. Third, it would be a project stemming over years if not dec-
ades. Fourth, it would involve a lengthy, laborious and, at times, highly tedious process of
harmonising multi-author enterprises into a coherent whole.

" Nobuo Hayashi is Researcher, International Peace Research Institute, Oslo (PRIO).
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These prospects would imply that only a well-informed decision at some suitably elevated
echelon of government, followed by unwavering long-term political and military support,
would produce a manual worth its name. Here, a problem would present itself. It would be a
daunting task to impress the utility of a LOAC manual upon those accustomed to responding
flexibly and creatively to unforeseen events. They would be anxious about "tying" their
hands to the position stated in a pre-existing publication. After all, why should they write a
manual when they have been doing just fine for so many years without it?

This led us to a series of questions. What exactly is a national military LOAC manual? What
separates a state that issues a manual from a state that does not? In what way do these
states differ from each other in their assessment of a manual's benefits vis-a-vis its costs?

We knew that none of the Nordic states currently has a fully fledged national manual.
Doubtless, they must have considered the matter at different points in time and decided not
to pursue it further. Just as clearly, however, recent years have witnessed rapid and signifi-
cant changes in warfare as well as the law applicable to it. These changes have "reopened"
numerous issues such as conflict classification and made it all the more important for states
to update their official positions on them. Meanwhile, Nordic states have found themselves
in new operational environments — e.g., peace support operations in Kosovo, combat action
in Afghanistan — where competent legal guidance is urgently needed. It would appear that
discussions among Nordic states on these legal and operational matters would go hand in
hand with discussions on the desirability or otherwise of military manuals. At a minimum,
the mere thought of articulating positions in writing would focus minds.

2. Aim and Structure of the Seminar

In view of the foregoing, we decided that the seminar would explore four themes. They are:
(i) what might be termed the "fundamentals" of national military LOAC manuals; (ii) the ex-
periences of states which already maintain such manuals; (iii) the scope and content of a
good manual; and (iv) the need or otherwise of a new manual for a state hitherto without
one. Our emphasis would be on matters of real and practical import with a view to assisting
those tasked with drafting a manual.

First, the seminar would consider the nature and function of national military manuals. This
theme would be divided into two sub-themes, one for the issuing state itself and the other
for international law. To begin with, what is a manual? What does it do? Could the expres-
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sion "military LOAC manual" possibly refer to more than one type of documents?' What is
the status of a given manual within the broader legal, institutional and normative framework
— particularly in relation to other rule-setting documents — that governs the armed forces of
the state that issues it? Those preparing a manual would need to agree on its purpose,
status, scope and content, and to calibrate their work accordingly.

Insofar as a national manual contains statements about the law of armed conflict in some
shape or form, what is its standing relative to international custom? Can a manual be evi-
dence of state practice and/or opinio juris, or neither?” It may well be that, regardless of
their formal domestic status, all official LOAC instructions issued by a state constitute indicia
of that state's practice.’ It is equally possible, however, that different documents do — or
should, in any event — have different probative values depending on their respective degrees
of authority within the issuing state's regulatory hierarchy. Manual drafters would do well to
reflect on the potential weight of their writing in the formation and ascertainment of cus-
tomary law and, accordingly, the far-reaching legal consequences it might entail for their
governments.

Second, the seminar would hear the experience of states which already publish manuals.
Here, too, there would be two thematic strands. One strand would look into the experiences
of three specific manuals — namely, those issued in Canada, Germany and the United King-
dom. How, and for what purpose, did these states come to issue their manuals? Whom do
they identify as the target audience? How, if at all, did they approach questions of status
both within their respective military legal orders and under international law? Were these
questions problematic for them? Have they encountered substantive, administrative and/or
other difficulties during the drafting process? Would they have any advice to give if a state
were to consider issuing a manual for the first time? We felt that, in view of their size, self-

! See, e.g., Charles Garraway, "The use and abuse of military manuals", in 7 Yearbook of International Humanitarian Law
(2004), pp. 425-40. Garraway identifies at least three distinct types of documents, namely: international manuals, national
manuals and what he calls "internal manuals". According to Garraway (ibid., p. 439),
[a national manual] does not seek to clarify the law as an international manual would seek to do, nor does it seek to be tactical
guide for implementation. Instead, it seeks to expound a particular position on the law, which it will then be for others to translate
into operational and tactical guidance.
2 See, e.g., Frits Kalshoven, "The Respective Roles of Custom and Principle in the International Law of Armed Conflict: The
Second Friedrich Martens Memorial Lecture", in 2 Acta Societatis Martensis (2006), p. 59. Kalshoven calls military manuals
"a form of practice not by a long way as solid as battlefield conduct, but not completely negligible either".
3 See, e.g., Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, Cambridge Uni-
versity Press, 2005, Vol. II, part 2, pp. 4196-207. The ICRC Customary Law Study uses the expression "military manuals" in an
inclusive fashion. Also, see Michael Bothe, "Customary international humanitarian law: some reflections on the ICRC study",
in 8 Yearbook of International Humanitarian Law (2005), pp. 156-7, esp. 156:
What are military manuals? Generally, they are part of the internal legal rules of the armed forces of states prescribing a particular
behaviour in particular situations of armed conflict. They take the form of general orders, instructions or the like.
Of these general orders, instructions and so on, Bothe goes on to state, in footnote 48:
In addition to these formally binding instruments, there are training manuals or similar teaching and dissemination manuals which
have also been used in the [ICRC] Study ... Although their formal status is lower, they do indeed also constitute an element of state
practice. No state will teach its troops rights and obligations which are different from the respective official view of the state's
military organs in relation to these rights and obligations.
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perception, international profile and legal tradition, Nordic states might find aspects of the
British, Canadian and German manual-drafting experiences relevant and helpful.

The other strand would focus on the role of national manuals in today's multinational peace
operations. What role, if any, have they played in such operations? Would standard national
LOAC manuals be usefully adapted for those deployed on peacekeeping, peace enforcement
and law enforcement operations abroad? Or would an international approach to military
manuals perhaps be more appropriate for them? Questions such as these would be clearly
material to Nordic states given their traditional prominence in this area.

Third, the seminar would examine the scope and content of a good national manual. Should
it be comprehensive in its coverage of various LOAC areas, e.g. the law of neutrality, or
should the manual limit itself to areas that are of immediate interest to its issuer? How
should it deal with controversial and evolving matters including, for instance, conflict classi-
fication, status of individuals and belligerent occupation? To what extent, if at all, should a
LOAC manual incorporate other related fields of international law such as international hu-
man rights law and international criminal law?

Fourth, the seminar would consider whether a state really needs a national military LOAC
manual to begin with. Is a manual really necessary for a state that does not have one yet?
What, if any, is its added value? What are the pros and cons of a state having or not having a
manual for its armed forces? Are there any conditions for a manual to be legitimate, feasible
and/or useful and, if so, what are these conditions? Might there be a "Nordic" manual, given
the potential for sharing expenses as well as the combined availability of expertise and close
ties in the region?

The seminar would envisage four sessions, each dedicated to one of its four themes. We
would highlight the occasion's Nordic focus by drawing its session moderators from Den-
mark, Finland, Norway and Sweden. We would also ensure that a variety of backgrounds,
experiences, interests and viewpoints are represented on seminar panels. Here, we were
moderately successful. Alongside our British, Canadian, German and Nordic panellists sat
those presenting Swiss, Red Cross and independent perspectives. Despite our efforts, how-
ever, we did not succeed in securing the participation of speakers from Iceland or from the
United States.

Europe's December climate took its tolls on our programme. Two confirmed speakers, Gro
Nystuen and Wolff Heintschel von Heinegg, fell ill shortly before the seminar and were un-
able to attend as a result. Nystuen had been scheduled to open the seminar and to sit on a
discussion panel. Von Heinegg was to discuss the German experience with military manuals.
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We had received his draft paper well ahead of the seminar. This volume contains its final
version.

3. Views Expressed at the Seminar

3.1 Fundamentals of military manuals

Charles Garraway distinguished national manuals from international manuals as well as offi-
cial LOAC instructions issued at lower levels of government. A national manual does not
form law per se. It does, however, provide evidence of state practice and opinio juris in rela-
tion to the state that issues it. A national manual reflects the positions, including those on
contentious matters, adopted by its issuer.

According to Garraway, a state's domestic legal framework for its armed forces should be
such that the parameters for military decisions cascade down consistently from a national
manual at the top all the way down to "soldier's LOAC cards" on the ground. This framework
resembles the top-down, pyramid structure that characterises operational instructions. De-
spite this similarity, however, a national manual should restrict itself to the law of armed
conflict lest the document grow too voluminous.

Garraway noted two major setbacks to publishing manuals. First, the constantly changing
nature of armed conflict threatens to make the law, as well as the positions adopted by a
state in its military manual, quickly obsolete. Second, the growing use of manuals — not just
national manuals properly so called but also, and more problematically, lower-level publica-
tions — by organisations and courts as evidence of state practice has prompted states to clas-
sify their manuals or caveat them with disclaimers.

Garraway argued that, ultimately, a national LOAC manual is necessary because it is part of
what a state owes to members of its armed forces. Soldiers must make life-and-death deci-
sions swiftly and based on imperfect information, and they must do so in conformity with
the law. Since their government asks this of them and threatens to punish them if they fail,
they are entitled to know the standard by which they will be judged.

Hans-Peter Gasser advanced the thesis that appointing legal advisers to armed forces and
issuing military manuals are two sides of the same coin. The policy considerations underlying
these measures are identical. They also have the same goal to accomplish, namely to dis-
seminate international humanitarian law (IHL) and ensure its respect among military per-
sonnel.
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Gasser based his discussions primarily on Articles 80, 82 and 83 of 1977 Additional Protocol
.* Article 80 obligates contracting states to take all necessary measures with a view to ensur-
ing observance of the law. From this general obligation emanate two further duties, one on
the provision of legal advisers to the military (Article 82) and the other on dissemination
(Article 83). Publishing national manuals is a component of dissemination.

In Gasser's view, legal advice should encompass both customary international humanitarian
law and the law applicable in non-international armed conflicts. In peacetime, legal advisers
would engage in instruction and operational planning; in wartime, their work would acquire
a more preventive tenor. They should be available at least to senior and other key com-
manders. Legal advisers with requisite IHL expertise may be recruited from active-duty mili-
tary personnel and/or from members of the military judiciary and the civilian legal profes-
sion.

Gasser conceded that there is no express treaty obligation to issue military manuals. Never-
theless, practical IHL tools have become "simply indispensable". Military manuals and legal
advisers need and complement each other in accomplishing their common goals. Manuals
reaffirm their issuers' commitment to ensuring respect for the law, assisting armed forces
personnel with decision-making and providing material for training. Manuals also help clarify
legal issues, contribute to the development of custom and serve as models for states with-
out their own.

David Turns examined the significance of military manuals in relation to customary interna-
tional law. Contrary to popular belief, there are divergences of opinion on this matter.
Commentators disagree amongst themselves. Manual drafters seem reluctant to let their
writings be treated as evidence of custom; national and international judges appear much
more prepared to treat them as such.

To Turns, military manuals would be relevant primarily as an element of opinio juris. Admit-
tedly, however, this does not exclude the possibility that manuals may, or may also, consti-
tute an element of state practice — particularly as verbal acts of the states that issue them.
Manuals would constitute restatements of what their issuers regard as existing law and how
they interpret it in certain situations. Manuals would not, in and of themselves, create new
law.

Turns enumerated five contexts within which a manual's significance vis-a-vis custom might
be considered. First, a manual's significance depends on the calibre of its authors, its official
status and formal attribution to ministerial authorities, its intended audience, and the man-

* Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of Interna-
tional Armed Conflicts (Protocol ), printed in Adam Roberts and Richard Guelff (eds.), Documents on the Law of War, 3rd
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ner and extent of its circulation. Second, the document would be more significant if it were
described as authoritative guidance rather than an aide-mémoire or a set of recommenda-
tions. Third, parts of a manual may restate the law as it is understood by the issuing state
and, consequently, indicate that state's opinio juris. Other parts, typically those embracing
new positions, may amount to policy declarations where the existence of opinio juris cannot
be readily assumed. Fourth, whereas a manual may only be concerned with the state that
produces it, other states can copy some of the positions taken in it and eventually turn them
into custom. Fifth, for the purposes of the customary law of armed conflict, what a state
actually does in wartime would be more important than what that state says in peacetime.

Turns concluded that a manual is essentially "politico-legal guidance" issued by a state to its
armed forces describing its understanding and interpretation of existing law.

The ensuing discussion probed three major issue-areas, namely the nature of a military LOAC
manual, its domestic status and its significance relative to custom.

Several participants stated that manuals are, first and foremost, practical tools for opera-
tional guidance and training. One participant added that manuals would also assist allies in
understanding one another's positions. These views were widely shared by those who spoke
later in the seminar as well.

It is over what else a manual might do that the differences of opinion among participants
became quite apparent. On the one hand were those for whom a manual should remain a
strictly operational instrument. For them, it merely restates, rather than constitutes, law. If
manual writers advocate a position based on policy, then this basis should be clearly stated.
It would follow that a manual is not binding on its addressees per se. Nor is it necessarily
indicative of state practice and/or opinio juris. As regards custom, states' actual behaviour —
including, in particular, their reaction to the practice of other states — carries more weight
than the content of their military manuals. Courts should therefore exercise caution against
relying too easily on military manuals when determining the existence and/or content of a
customary rule.

Some participants, on the other hand, argued that there is nothing mandatorily restrictive
about what a manual should or should not do. They noted that each state would be free to
assign whatever legal status it deems fit to its military manual; in some states such as Swit-
zerland, military manuals are binding law. Also, in their view, military manuals would clearly
represent evidence of state practice. Even if parts of a manual amounted to policy state-
ments rather than legal interpretations, these parts might turn into lex ferenda with the
support of other states and eventually into /ex lata. In other words, it would be perfectly

edition, Oxford University Press, 2000, p. 422 et seq.
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appropriate for manuals to be used not only statically as restatements of existing law but
also dynamically as an instrument of law's innovation and progressive development.

3.2 Experiences with military manuals

A.P.V. Rogers traced the British experience with LOAC manuals to 1914 when a chapter on
the law of land warfare was inserted into the official Manual of Military Law. The chapter
was subsequently revised in 1936 and followed by the publication of the Manual of the Law
of Armed Conflict on Land in 1958.° The latter document accounted for the experience of
World War Il and the provisions of the 1949 Geneva Conventions.® The adoption of the 1977
Additional Protocols’ generated impetus for a new, joint service manual.

Rogers noted that the work on the 2004 UK Manual® started in 1978 and culminated in a
complete draft in 1986. The different approaches NATO allies had taken to the ratification of
the Additional Protocols undermined their hopes of making common interpretive state-
ments on controversial issues and using common language in their respective manuals. The
United Kingdom's 1986 draft underwent multiple revisions, including those made in the af-
termath of the 1991 Gulf War. The United Kingdom ratified the Additional Protocols in 1998.
The latest draft, which had taken Kosovo and Afghanistan into consideration, was tested
during the 2003 Iraq War and published in 2004.

According to Rogers, there was initial dissention as to how the UK Manual should be drafted.
In the end, a decision was made to combine academic and military approaches. The manual
incorporated the 1994 San Remo Manual® in lieu of earlier draft chapters on naval warfare.
There is no independent chapter on neutrality; nor does the manual refer to human rights
law beyond occasional references to some of its rules.

Rogers highlighted the increasing need for a manual at a time when treaty provisions are not
always clear and may be subject to interpretive statements. Should a state decide to issue a
manual, it would do well to resolve some matters in advance. They include the document's
intended status; its readership; whether it should function as a legal textbook or an opera-
tional handbook and, as a corollary, what layout it should adopt; its authors and methodolo-

> The Law of War on Land, being Part Il of the Manual of Military Law, Her Majesty's Stationery Office, 1958.

® Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field of August
12, 1949; Geneva Convention for the Amelioration of the Conditions of Wounded, Sick and Shipwrecked Members of
Armed Forces at Sea of August 12, 1949; Geneva Convention Relative to the Treatment of Prisoners of War of August 12,
1949; Geneva Convention Relative to the Protection of Civilian Persons in Time of War of August 12, 1949. These conven-
tions are printed in Roberts and Guelff, op. cit., p. 197 et seq.

7 Additional Protocol I; Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol Il). The latter protocol is printed in ibid., p. 483 et seq.

g UK Ministry of Defence, The Manual of the Law of Armed Conflict, Oxford University Press, 2004.

® Louise Doswald-Beck (ed.), San Remo Manual on International Applicable to Armed Conflicts at Sea, Cambridge University
Press, 1995.
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gies; its scope and content; the manner in which it should handle treaty language; and
whether it should be issued in electronic or paper format, in bound or loose-leaf versions,
and so on.

William J. Fenrick described Canada as a country marked by its essentially non-military self-
perception, lack of enthusiasm for defence expenditures and emphasis on interoperability.
As such, Nordic states may find Canada's experience with LOAC manuals of interest.

Fenrick recalled that, until the mid-1970s, Canadian soldiers had undergone limited LOAC
training. By 1980, however, Canada had produced its first draft manual. This draft manual
was the first of its kind to encompass land, naval and aerial warfare and also to account for
the 1977 Additional Protocols. A second complete and usable draft was ready in 1984. It was
written on the assumption that Canada would ratify the protocols, which it did in 1990. Nei-
ther officially approved nor made available in French, this document remained a draft but it
came to be used widely inside and outside Canada. In 2001, Canada adopted a Joint Doctrine
Manual.*®

Fenrick noted that the Joint Doctrine Manual is formally issued under the authority of the
Chief of Defence Staff. It has not been approved by other government departments. The
manual is a practical, working level publication designed primarily for commanders, staff
officers and LOAC instructors. It follows that the manual is not a detailed textbook. Nor is it
meant to be exhaustive in its coverage. For example, matters such as those relating to jus ad
bellum are not addressed in the manual. The manual itself possesses no binding force.

Fenrick observed that Canada had also made use of foreign manuals and sent its military
lawyers abroad for LOAC training. Nevertheless, despite the increasing availability of na-
tional publications such as the UK Manual, each state should in principle do its own LOAC
thinking. The fact that modern military operations may not lend themselves to clear legal
categories does not diminish the need for the adoption of LOAC manuals or legal policies at
the national level.

Fenrick also offered his personal reflections on manual writing. In addition to some of the
points raised by Rogers, Fenrick stressed that legal research tools and LOAC manuals do not
replace each other; that LOAC manuals should restrict themselves to the law of armed con-
flict; that such manuals should cover all aspects of the law of armed conflict including, in
particular, the conduct of hostilities; and that manuals will not in and of themselves ensure
LOAC compliance.
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[In his paper, Wolff Heintschel von Heinegg discusses the 1992 German Handbook.'' Prepar-
ing this document involved extensive international consultations from an early stage. The
handbook not only compiles treaties ratified by Germany but also restates conventional and
customary rules of international law binding on it and its soldiers. The handbook is a Zentrale
Dienstvorschrift — a formally binding regulation under German law. It is also a policy state-
ment and, as such, under constant review.

[According to von Heinegg, the German Handbook closely follows the 1977 Additional Proto-
cols and other international treaties to which Germany is a party. This approach creates two
difficulties. First, German is not an authentic language of these instruments. The handbook
must therefore rely on the official German translation of their provisions, resulting in textual
discrepancies. Second, the handbook merely repeats some provisions without specifying
how they are understood by Germany.

[Von Heinegg observes that the German Handbook does not distinguish between interna-
tional and non-international armed conflicts. It remains to be seen whether this position in
fact reflects the law as it stands or a policy adopted by Germany. The handbook's coverage
of the law of neutrality and naval warfare requires updating. Sections on other military op-
erations such as peacekeeping and peace enforcement should be added.

[Von Heinegg concludes that, all in all, the German Handbook has been a success. It articu-
lates Germany's LOAC positions from which both its officials and allies benefit. Nevertheless,
the handbook's limited scope and the considerable passage of time since its publication in
1992 are problematic. Producing a manual enables a state to clarify its views and contribute
to the law's progressive development. Manuals should remain national in character, how-
ever. Creating a regional manual would prove difficult even among states with strong ties
and similar treaty obligations.]

Dieter Fleck regarded military manuals as important tools with which states endeavour to
ensure respect for international humanitarian law. Their efforts have come under strain in
recent years with the emergence of asymmetrical warfare and increasing recourse to new
types of peace operations. These operations encompass not only traditional peacekeeping
and peace enforcement but also peacemaking and post-conflict peace building.

Fleck argued that the extent to which international humanitarian law provides peacekeepers
with relevant and conclusive guidance should not be overstated. In truth, modern peace

19 Office of the Judge Advocate General, Joint Doctrine Manual Law of Armed Conflict at the Operational and Tactical Levels,
B-GJ-005-104/FP-021. This manual can be downloaded from http://www.forces.gc.ca/jag/training/publications/law_of _
armed_conflict/loac_2004_e.pdf.

1 ZDv 15/2 Humanitéres Vélkerrecht in bewaffneten Konflicten — Handbuch — 1992.
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operations entail a multitude of activities to which important IHL rules and principles, as well
as elements of public international law and national law, apply.

In Fleck's view, peacekeepers are more genuinely concerned with law enforcement than
with the conduct of hostilities. For instance, they are bound by strict "capture rather than
kill' and habeas corpus rules. It is true that IHL provisions prohibit certain measures during
hostilities which would not necessarily be unlawful during police action (e.g. tear gas). Else-
where, however, international humanitarian law — lex specialis relative to international hu-
man rights law during armed conflicts — is more liberal on the conduct of hostilities. Interna-
tional human rights law, for its part, contains more detailed provisions for some aspects of
peace operations. This is so despite numerous important commonalities between the two
bodies of law, such as the fundamental principles of distinction, proportionality and human-

ity.

Fleck advocated international co-operation in devising convincing solutions to uncertainties
between the law enforcement and conduct of hostilities paradigms. Existing instruments
such as the 1999 UN Secretary-General's Bulletin’? and the 1994 UN Safety Convention®
have failed to bring clarity to these uncertainties. On the one hand, the bulletin is limited to
conduct of hostilities situations, leaving areas of doubt which require resolution by reference
to public international law and the national law of the state contributing peacekeeping per-
sonnel. On the other hand, it is unclear whether the UN Safety Convention applies to armed
conflict. Manuals on the law of military operations should be developed through interna-
tional efforts.

The discussion focused on the kind of solutions manuals should offer and on the utility of
existing manuals for the purposes of producing a new one. Comments were also made on
rules regarding detention and use of force during peace operations.

It was suggested that military LOAC manuals should provide practical, rather than theoreti-
cal, solutions. For example, soldiers operating in situations of de facto occupation would
need rules of practical value, not necessarily those of formal applicability. Manuals should
translate old rules into up-to-date solutions.

Questions arose as to whether a manual might be produced on the basis of those already
issued elsewhere. The responses given were generally affirmative. Caution was urged on
several grounds, however. One ground involves copyrights issues. Another ground for cau-
tion emanates from the fact that national manuals often contain views specific to their issu-

12 Secretary-General's Bulletin: Observance by United Nations Forces of International Humanitarian Law, UN doc.
ST/SGB/1999/13, printed in Roberts and Guelff, op. cit., p. 725 et seq.
13 Convention on the Safety of United Nations and Associated Personnel, printed in ibid., p. 627 et seq.
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ers. Those consulting existing national manuals should carefully separate statements of law
from statements of policy.

One participant observed that the rules regarding detention and use of force in peace opera-
tions were unclear. Nordic states might profitably work together towards a coherent legal
policy on these matters.

3.3 Scope and content of military manuals

Roberta Arnold discussed the manner in which the Swiss Military Manual™ envisages penal
sanctions in response to LOAC breaches committed by its addressees. Training Swiss military
personnel on the law of armed conflict must account for the diverse backgrounds and levels
of education they have. The need to ensure familiarity with LOAC rules, including the conse-
qguences of their breaches, is particularly acute among those deployed in the field who tend
to harbour scepticism towards the law's relevance.

Arnold stated that Switzerland has two federal statutes specifically providing for the pun-
ishment of major international crimes. In principle, the Swiss Criminal Code is enforced by
civilian courts, whereas the Swiss Military Criminal Code is enforced by military courts. Im-
portantly, the latter code criminalises every breach of IHL rules, including those rules that
are customary.

According to Arnold, the Swiss Military Manual endeavours to offer Swiss officers and non-
commissioned officers practical guidance on the legal framework governing their activities.
The manual was published in 2005 following an army reform and Switzerland's ratification of
the Rome Statute of the International Criminal Court.” It was felt necessary to account for
the new types of operations — maintaining domestic order and security, peacekeeping, and
so on — in which Swiss soldiers find themselves with an increasing frequency.

The manual declares that Swiss military personnel are not to act in a legal vacuum, Arnold
said. The manual is not an operational handbook. Rather, it is a regulation and, as such, bind-
ing on its addressees. Conduct in breach of the manual gives rise to criminal liability. Specifi-
cally, the manual reiterates the principle of individual criminal responsibility and command
responsibility, and emphasises that the law admits neither ignorance of law nor superior
orders as defences. The manual also recalls the relevant provisions of the Swiss Military
Criminal Code and Switzerland's international law obligations to prosecute LOAC breaches.

! Rechtliche Grundlagen fiir das Verhalten im Einsatz, Reglement 51.007/IV.
!> This statute can be downloaded from http://www.icc-cpi.int/library/about/officialjournal/Rome_Statute_English.pdf.
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W.H. Boothby discussed how military manuals might incorporate controversial legal matters.
Examples include the status of various persons such as the so-called "unlawful enemy com-
batants" and private security contractors, the notion of direct participation in hostilities, the
definition of military objectives, targeting, weapons regulation and human rights.

In Boothby's view, the dynamic nature of the law of armed conflict would mean that the
state issuing a manual should ensure its periodic review and timely amendments. A state
may legitimately depart from the positions taken in its manual if it can be shown that they
no longer adequately reflect the law in force or as it is interpreted by that state. Neverthe-
less, addressing controversial matters in a manual still requires considerable care since it
may be cited against its issuer at an inopportune moment.

Boothby maintained that a manual should deal with difficult matters as long as they fall
within its intended scope. Manuals are a conduit through which law is distilled to inform
training and guide battlefield behaviour. It follows that manuals should address unlikely as
well as likely events by covering the law of armed conflict comprehensively. In particular,
manuals should set out in clear terms the positions of their issuers on controversial matters.

Boothby conceded that it may be difficult to state the law on controversial topics in a man-
ner that is conducive to practical implementation. However, a failure to do so would in-
crease the danger that the law is ignored or unmatched by the actual behaviour. Not ad-
dressing issues simply because they are controversial would leave the armed forces unin-
formed and adversely affect their LOAC training. Quite on the contrary, addressing difficult
issues may serve as a catalyst for the adoption of specific positions on them. Manual drafters
should remain vigilant against stating lex ferenda as if it were lex lata.

Louise Doswald-Beck argued that military manuals should incorporate international human
rights law. They should do so because that law applies at all times. Unlike the law of armed
conflict, international human rights law depends neither on the existence of an armed con-
flict nor on its classification. Moreover, international human rights law complements and
clarifies international humanitarian law where the latter lacks specificity.

Doswald-Beck then offered clarifications regarding the application of international human
rights law. First, according to the majority view, that law applies to states only. It does not
address itself to non-state entities, e.g., rebel forces and paramilitary groups, as such. This
limitation may be partially rectified by the due diligence obligations of states — j.e., a duty
not only to respect human rights but also to ensure their respect. Second, the law's extrater-
ritorial application is subject to jurisdiction such as effective control and belligerent occupa-
tion. Third, problematically, multinational peace operations leave open the possibility that
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human rights abuses may be attributable to an intergovernmental organisation rather than
to a state.

According to Doswald-Beck, manuals should at least state that all human rights remain rele-
vant during armed conflicts. Manuals should also incorporate specific human rights. Some
non-derogable human rights are particularly pertinent for military personnel, such as the
prohibitions against arbitrary deprivation of life, torture and other inhumane and degrading
treatment or punishment, enforced disappearances and slavery.

To these, Doswald-Beck added other important human rights, e.g., access to legal counsel
and independent bodies for habeas corpus remedies. A state's due diligence obligations also
encompass an obligation to investigate alleged human rights abuses.

Francois Sénéchaud offered the perspective of the International Committee of the Red Cross
(ICRC) on the historical significance and usefulness of military manuals.

Sénéchaud suggested that, since the 19th century, international humanitarian law has rec-
ognised the importance of military manuals as a means of its dissemination and compliance.
Pursuant to a resolution adopted at the 1977 Diplomatic Conference,™ the ICRC developed
numerous dissemination tools including de Mulinen's Handbook.'” The ICRC also contributed
to the 1994 San Remo Manual and published its own Model Manual in 1999.*

Sénéchaud agreed that rules and principles of international humanitarian law are often for-
mulated with a high degree of generality. Military manuals would help their users interpret
and clarify these rules and principles. It is therefore imperative that manuals set aside ab-
stract notions in favour of realistic and practical solutions.

In Sénéchaud's view, a manual must fulfil several conditions in order to be accepted and
used effectively by its users. First, it must be capable of providing relevant legal interpreta-
tion and guidance. This requires that the law be presented accurately yet simply. The manual
must also be written in a manner, vocabulary and logic that are familiar to its users. Second,
manuals must be produced for the right motive and with a genuine commitment. Third, a
manual must enjoy a sense of ownership by those to whom it addresses itself.

18 Resolution 21 (IV): Dissemination of knowledge of international humanitarian law applicable in armed conflicts, Diplomat-
ic Conference on the Reaffirmation and Development of International Humanitarian Law Applicable in Armed Conflicts,
Geneva, 1974-1977, printed in Dietrich Schindler and Jiri Toman (eds.), The Law of Armed Conflicts, 3rd revised and com-
pleted edition, Martinus Nijhoff Publishers/Henry Dunant Institute, 1988, pp. 728-9.

7 Frédéric de Mulinen, Handbook on the Law of War for Armed Forces, International Committee of the Red Cross, 1987.

18 Anthony P.V. Rogers and Paul Malherbe, Fight It Right: Model Manual on the Law of Armed Conflict for Armed Forces,
International Committee of the Red Cross, 1999.
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The discussion revealed differences of opinion on the feasibility of incorporating interna-
tional human rights law into military manuals. One view held that, although the law is clearly
important, the scope of its application varies from state to state and from situation to situa-
tion. This variability makes it difficult for human rights rules to be stated clearly and practi-
cally in a manual.

Others maintained that the law's variability would become less pronounced if one were to
focus on a specific country. It should not be too problematic for a single-country manual to
articulate those human rights obligations by which its issuer is bound. Nor does the fact that
human rights protection is situation-dependent mean that a manual should not affirm the
law's applicability in all circumstances. On the contrary, such a statement would be all the
more important should the manual address itself to high-level officials. The relevance of in-
ternational human rights law cannot be ignored in regions such as Latin America where
armed forces are involved more often in law enforcement than in armed conflict.

Questions arose regarding the range of human rights rules applicable to post-conflict peace
operations. One aspect of the problem relates to effective control. Whereas situations of
actual occupation may be relatively straightforward, ongoing operations tend to blur the
notion of control. Another aspect of the problem involves habeas corpus rules — would
peacekeepers be bound by them? The jurisprudence of various human rights bodies would
indicate that they are.

Doubts were also expressed as to whether de Mulinen's Handbook would be a suitable sub-
stitute for other manuals such as the UK Manual. The handbook would be more appropri-
ately described as a compilation of checklists than as a book of legal interpretation. In reply,
it was pointed out that de Mulinen's Handbook is written from an exclusively international
point of view, whereas the UK Manual is quintessentially a national document.

3.4 A Nordic military manual?

Goran Melander presented several arguments in favour of a common Nordic military man-
ual. Nordic states have broadly similar IHL treaty obligations. They also have similar defence
interests, namely their aversion to war and prominence in peacekeeping. A common manual
would help participating states reduce their individual resource expenditures. Producing a
common manual would induce countries such as Sweden to take measures with a view to
improving their IHL implementation. Joint projects of this nature would entail negotiations
among Nordic states and bring their relationship closer still.

Melander also listed several arguments against a common Nordic manual. Nordic states
have different security interests. Some are NATO members, while the others are not; this

FICHL Publication Series No. 2 (2008) — page 31



National Military Manuals on the Law of Armed Conflict

might prove troublesome for a common manual. National pride might also hinder joint ef-
forts. Nordic states differ from each other, albeit slightly, in relation to the scope of their IHL
treaty obligations.

Melander added that a way should be found to translate existing national manuals for the
benefit of Nordic states. He also stressed that writing manuals does not necessarily mean
successfully implementing international humanitarian law. There is a danger that the former
might divert one's attention from the latter. In particular, states ought to prosecute war
crimes suspects found within their respective jurisdictions.

During the discussion, several participants expressed their view that Nordic states should
develop national if not regional manuals.

Participants agreed that Nordic states need to establish guidelines for their field operations.
This need is particularly acute in places such as Darfur where the establishment of a Nordic
battle group and other forms of long-term collaboration are foreseen. This could very well
provide impetus for a common manual. Such a manual might embody the region's progres-
sive, innovative spirit.

It was felt that a regional manual would be unrealistic if Nordic states were too divergent
from one another in their national LOAC positions. Mapping the various points of conver-
gence and divergence among Nordic states first may be a worthwhile endeavour. Even the
preparation of a national manual would benefit from international involvement.

It was suggested that harmonising Nordic positions on issues such as peacekeeping opera-
tions would not be wasteful. States also need to decide, for example, whether or not to ap-
ply the law of armed conflict in its entirety to non-international armed conflicts.

Some participants voiced their ambivalence vis-a-vis the significance of international crimi-
nal law to military manuals. International humanitarian law is essentially a preventive disci-
pline. It exists so that casualties are avoided or minimised in the first place, not so that its
breaches engage criminal liability. Besides, enforcing IHL breaches through criminal sanction
would be effective only if they were the exception rather than the rule. Where international
humanitarian law breaks down, criminal law will not solve the matter by itself. The lack of
IHL enforcement may call for a wider debate, but it is perhaps not directly relevant as such
to a military manual.

Participants also considered national caveats often attached to rules of engagements (ROEs)
used in multinational operations. Would manuals really help reduce such caveats and other
operational obstacles? One participant observed that manuals may be more suitable for is-
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sues other than those involving use of force in self-defence. This is an area of primary con-
cern to ROEs where some countries may have more stringent national rules than others. The
problem of caveats has been compounded by the ambiguous political mandates on which
numerous multinational peacekeeping operations are set up in the first place. Another par-
ticipant noted that caveats typically involve issues such as defending property to which both
domestic and international law may apply; situations would be relatively clearer for armed
conflicts proper. At any rate, manuals should insist on strict adherence to habeas corpus
rules in peace operations.

In his closing remarks, Arne Willy Dahl observed that it would be challenging for a Nordic
LOAC manual to harmonise national treaty interpretations without sacrificing clarity. The
seminar organisers might put together a proposal for consideration — and, if deemed suit-
able, further action — by the defence ministries in the region.

4. Where the Seminar Leaves Us

It would be fair to say that the seminar broadly accomplished the four thematic objectives it
had set out for itself. First, it has generated a considerable amount of food for thought on
the nature and functions of national LOAC manuals. We heard experts place national manu-
als both within the respective regulatory frameworks of their issuers and in relation to cus-
tomary international law. Second, participants acquainted themselves with the genesis of
major national manuals and reflections of those intimately involved in their production. The
seminar traced the thinking that had gone into the development and design of the British,
Canadian and German manuals, as well as the prospects and limitations of adapting them for
the purposes of creating new national manuals elsewhere. Third, the scope and content of a
good manual became the subject of lively debate. Seminar discussions highlighted the grow-
ing need for practical legal guidance in peace operations. It also became apparent that the
interplay between the law of armed conflict, on the one hand, and international human
rights and criminal law, on the other, is highly complex. Fourth, the seminar has made it
clear that writing a manual would be an integral part of a state's effort to disseminate and
secure compliance with the law of armed conflict among its military personnel.

4.1 What is a manual?

There is, perhaps, no uniquely authoritative definition of a national LOAC manual. The semi-
nar has identified several features — e.g., aims and user groups — that are common to na-
tional manuals. At the same time, these manuals exhibit sharp differences in crucial aspects
such as their legal effects.
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Domestically, a "national LOAC manual" often enjoys a superior position vis-a-vis other LOAC
documents. It usually targets officers and civilian officials of comparable standing. As a re-
sult, its content tends to be more sophisticated and detailed than that of a lower-level publi-
cation, e.g., a "soldier's LOAC card". Manuals are operational documents and, accordingly,
must be of practical relevance to their users. The prevailing practice of several major man-
ual-producing states such as Canada, Germany, Switzerland, the United Kingdom and the
United States seems fairly consistent in this regard.

It appears however that each state remains at liberty to decide what a manual is and what it
does. In particular, it is for each state to decide whether its manual should or should not
enjoy binding authority. The American, British and Canadian manuals are not per se binding.
In contrast, the German and Swiss manuals are both issued as "regulations" within their re-
spective domestic systems and, as such, binding on their addressees. As Turns observed, this
may primarily be a matter of states having different legal traditions.

It is arguable that a binding manual would be weightier than a non-binding manual as an
indicium of the opinio juris and/or verbal act of the state that issues it. This would be particu-
larly so if the manual's binding authority emanated not just from its formal domestic status
but also from its content being presented as articulations of the LOAC rules by which the
state considers itself bound.

A manual's domestic status may also affect the legal consequences to which conduct consis-
tent or inconsistent with its instructions gives rise. Let us suppose that a binding manual says
"vou may do X" (e.g. "you may shoot") in a given situation, whereas the new customary rule
says "you must do Y, not X" (e.g. "you must arrest, not shoot") in the same situation. Let us
also suppose that doing X constitutes a new customary war crime. What are the legal conse-
guences of the manual's addressee doing X? Ex hypothesis, by doing X, the addressee has
acted in compliance with domestic law. Internationally, his or her conduct is criminal but,
depending on the circumstances, it may be excusable on account of mistake of law.*
Meanwhile, the state that issues the manual may incur international responsibility in respect
of X provided that the act is attributable to it.?°

Frequent updates and amendments would diminish the dangers of normative clashes such
as these. As von Heinegg noted, however, Germany has already spent one and a half decade
reviewing its 1992 handbook. According to Arnold, the Swiss Military Manual was issued in
response to major changes in the international and national legal environment surrounding

19 See, e.g., Article 32(2), Rome Statute, for crimes falling within the subject-matter jurisdiction of the International Criminal
Court.

201t is well established that a state's domestic provisions are irrelevant for the existence of an internationally wrongful act
or for the various obligations arising from it. See, e.g., Articles 3 and 32, Draft Articles on Responsibility of States for Inter-
nationally Wrongful Acts, annexed to UN doc. A/RES/56/83 as corrected by A/56/49(Vol. I)/Corr.4.
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Switzerland's armed forces. In this era of rapid development in warfare and the law applica-
ble to it, the already difficult job of aligning the content of a binding manual to that of cus-
tomary law will become even harder.

Non-binding manuals would allow their issuers to be more flexible. Here, Boothby's observa-
tion —i.e., that a state may legitimately depart from the positions taken in its manual if it can
be shown that they no longer adequately reflect the law in force or as it is interpreted by
that state — is instructive. Clearly, this possibility must be what the United Kingdom had in
mind when it inserted the following disclaimer to the UK Manual:

The Manual is intended as a description of the law as at 1 July 2004. However, it does
not commit Her Majesty's Government to any particular interpretation of the law. Every
effort has been made to ensure the accuracy of the Manual at this date but it must be
read in the light of subsequent developments in the law.**

While admittedly undesirable, discrepancies between non-binding manuals and customary
rules would not of themselves amount to formal normative conflicts of the sort involving
binding manuals. Compliance with a non-binding manual may not mean compliance with
domestic or international law. Nor, conversely, does conduct inconsistent with a non-binding
manual necessarily constitute conduct in breach of the law in force.

Where the content of a non-binding manual and that of customary law are at odds with each
other, there is a risk that the manual's addressee may be left effectively uninstructed as to
what the lawful course of action is. This risk makes it imperative that even non-binding
manuals remain under constant review.

4.2 Are manuals necessary?

The seminar heard numerous arguments defending the raison d'étre of military manuals
from different angles. In Rogers's view, for example, manuals are needed to decipher the
increasingly convoluted treaty language and intricate interpretative statements. Similarly,
Sénéchaud observed that IHL rules are often phrased in a manner that is too general to be of
practical use and that manuals help bring clarity to their content. According to Gasser, mili-
tary legal advisers need and deserve manuals in order to perform their functions more effec-
tively. Garraway maintained that soldiers are entitled to know the standard of behaviour to
which their government will hold them.

It remains debatable however whether every state with military forces ought to maintain a
LOAC manual. Clearly, states are duty-bound to disseminate international humanitarian law

2 yk Manual, op. cit., p. x.

FICHL Publication Series No. 2 (2008) — page 35



National Military Manuals on the Law of Armed Conflict

and ensure its respect among their military personnel. Manuals may very well be among
those measures conducive to the fulfilment of these obligations. But it in no way follows that
states without manuals are failing in their efforts. A manual's feasibility — as opposed to its
desirability — would be predicated on certain economy of scale on the part of the state con-
cerned and, accordingly, not amenable to generalisations. Nor, important and useful though
it is, should a manual be seen as the embodiment of effective LOAC implementation. As
noted by Fenrick, Melander and other panellists, writing a manual is not an end in itself. It
can only be part of a state's broader responsibilities.

Nevertheless, the seminar does seem to have undermined one argument against a manual.
Some might fear that a manual would deprive them of the "wriggle room" they might need
when responding flexibly and creatively to unexpected events. In fact, quite the contrary is
the case. The seminar has made it clear that the absence of a manual would often mean the
absence of a clear and considered instruction on potentially crucial matters. This would
leave military legal advisers professionally ill-equipped and operators dangerously untrained.
Such a state of affairs would be neither fair to them nor wise as a matter of national policy.
Articulating and disseminating positions in advance would help lawyers and soldiers in the
field react responsibly to evolving circumstances.

4.3 How should a manual be produced?

It was noted earlier that no uniquely authoritative definition of a national LOAC manual may
exist. This becomes much less relevant once a well-informed decision has been made to
produce one. At issue here is not whether a document with a particular set of characteristics
should or should not be called a "manual". It is rather whether, whatever its title, the docu-
ment enjoys a common understanding among its authors and users as to what it is and what
it does.

What must a document purporting to establish legal parameters for military decisions do if it
were to be accepted, understood and followed as such? The findings of the seminar are
quite clear on this question: the document must engage its addressees in a manner to which
the latter can relate. This means, first of all, that the document must engender a sense of
inclusion and ownership amongst its users. It is crucial to obtain the approval, support and
input of appropriate authorities. Furthermore, the drafters must have a clear idea about the
types of activities on which the users need practical legal guidance, and match the docu-
ment's content to the nature, scope and degree of detail required of that guidance. To this
end, the drafting team must include members with operational credibility, experience and
insight.

FICHL Publication Series No. 2 (2008) — page 36



National Military Manuals on the Law of Armed Conflict

The authors must also agree on their organisation, methodology and coverage. The UK
Manual exemplifies a formal, long-term and elaborate project with a large number of edi-
tors, authors and contributors. Canada's Joint Doctrine Manual embodies a somewhat more
informal undertaking characterised by a small drafting team. Germany represents a system-
atic effort involving extensive international and ministerial consultations. The German Hand-
book is also significant from a linguistic point of view. Unlike its British and Canadian coun-
terparts, the handbook was written in a language into which treaty provisions, as well as
much of international input, had to be translated.

It is imperative that the drafters proceed on the basis of a common methodology. Their
treatment of sources and authorities must be consistent throughout. The drafters should
clearly indicate those instructions in their manual which go beyond lex lata and advocate lex
ferenda or policy. For the same reason, caution is advisable when consulting national manu-
als of other states.

The drafters need to resolve questions of coverage as well. Should their manual limit itself to
international humanitarian law, or should it also incorporate international human rights and
criminal law? Should it deal not only with situations of armed conflict but also with other
military operations? Some seminar participants were strongly of the view that LOAC manuals
should focus on being what they are, i.e., manuals on the law of armed conflict. These
manuals would not easily lend themselves to covering other situations and/or bodies of law.
Other participants favoured a more inclusive approach to manual writing. International hu-
man rights law remains applicable in armed conflicts. Peacekeepers need instructions on
human rights standards in order to do their job properly.?

These differences do not merely concern a manual's scope. They mirror genuine ambiguities
concerning the rules applicable to various activities performed by peacekeepers. It is impor-
tant that troop-contributing states adopt specific positions and issue clear instructions in one
way or another.

4.4 What now for Nordic states?
The seminar has generated several findings relevant to Nordic states. There is growing de-

mand for common Nordic guidelines on rules regarding peace operations. Articulating posi-
tions on these and other matters would not only benefit each Nordic state but also its allies.

22 fairness, the very angle from which the seminar was initially conceived may have complicated the matter. We took
manuals on the law of armed conflict as our point of departure. It is only then that we asked ourselves whether such manu-
als should also cover other related areas of international law. Our discussion might have taken a different course had we
formulated the question thus: "If armed forces were to be provided with a manual on the legal rules applicable to their
military operations, what law(s) should it include?"
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Accordingly, each Nordic state would have good reason to consider producing a manual of
some description.

Encouragingly, Norway appears to be envisaging a national manual project. Early signals in-
dicate that this manual may be written in English. Similar initiatives also seem to be taking
shape in several other Nordic countries. Might these developments eventually lead to a re-
gional manual? The desirability and feasibility of such a manual would depend, inter alia, on
its scope and the degree of convergence among Nordic states in their legal positions. It is
quite possible that they hold similar views on discrete issues and common manuals of a lim-
ited scope can be written on these issues. Such possibilities alone will be insufficient for a
common manual on the law of armed conflict, however: the overall differences between
Nordic states may prove ultimately unbridgeable. At this point, we do not know exactly
where, and to what extent, their positions converge or diverge. What we need is a compara-
tive LOAC study in the region.

5. Checklist

The following checklist has been put together in the hope that it may assist those consider-
ing producing a new manual. Given its generic scope and content, the list will need to be
modified according to individual circumstances. For the sake of completeness, the list ad-
dresses certain matters several times from different angles and under different headings.

5.1 Preliminary matters

* Does your state really need a LOAC manual? Why? Why now?

- What arguments, if any, have so far been advanced for a manual? What
additional arguments may be raised in its favour?

- What arguments, if any, have so far been advanced against a manual?
What additional arguments may be raised in opposition to it?

- What concrete improvements do you expect the manual to bring to the
current level of your state's LOAC dissemination and compliance? Are
these improvements such that a manual will be warranted?

- Does the idea of a manual receive well-informed and firm support of rele-
vant military and/or political authorities? Are they prepared to give it the
time, resources and facilities necessary?
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*

What purposes and functions will the manual serve?

In what way(s) will the manual be used? Will it be used as a reference book
for lawyers, an operational handbook for commanders, a training textbook
for instructors, an official statement for public/international audiences,
and/or any other tool?

Who are the manual's intended users? Personnel of what seniority and re-
sponsibilities do you have in mind? Would they encompass those in the
army, navy, marine, and/or air force? Would civilian personnel inside
and/or outside the military establishment, such as legal counsel, judges,
prosecutors, advisers, diplomats and members of security forces, also be
included in the group of intended users?

Who else — e.g., academics, foreign and international judicial bodies, inter-
and non-governmental organisations — do you expect may make use of the
manual?

What status will the manual have within the hierarchy of your state's military
regulations?

Will the manual have binding authority upon its addressees? What conse-
guence, if any, is conduct consistent or inconsistent with its instructions to
have under domestic law?

Is the manual to be regarded as an authoritative statement of the law by
which your state considers itself bound, or is it to be accompanied by a dis-
claimer? Will the manual be public or classified?

Which political and/or military authorities, if any, will formally approve and
issue the manual?

Will there be any other LOAC instructions, e.g., pamphlets, aide-mémoires,
recommendations and pocket cards? What purposes, functions and audi-
ences will they each have? In what hierarchical relationship will they be vis-
a-vis each other and vis-a-vis the manual? Will there be procedures to en-
sure harmony and consistency between the content of these instructions?
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- What exactly will the manual's position be in relation to operational in-
structions such as, for example, ROEs issued at various levels of command
and in various operational settings?

* Where within the broader regime of LOAC implementation will the manual fall?

- What kind of training programmes will there be for the users? How often,
and to what extent, will different user groups be trained on the manual?

- In addition to issuing and disseminating the manual, what specific meas-
ures will be taken to ensure that military personnel are familiar and in
compliance with LOAC rules?

5.2 Matters concerning preparation and execution

* Who will be involved in drafting the manual?

- Will military lawyers be in charge of the process? Will different armed ser-
vices be represented? Will those with operational credibility, experience
and insight be included?

- Will civilians and academic lawyers be involved in the drafting process? If
so, in what way and to what extent will they be involved?

- Will members of the various user groups without legal background be in-
volved in the drafting process? If so, in what way and to what extent will
they be involved?

- How will the drafting team be organised? How large or small, and formal or
informal, will it be? Who will be responsible for directing and/or adminis-
tering the project? Who will assume editorial responsibilities?

- Will government ministries and entities outside the defence establishment
be consulted? If so, at what stage in the drafting process and to what ex-
tent will they be consulted?
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- Will international experts be consulted? If so, at what stage in the drafting
process and to what extent will they be consulted? On what criteria will in-
ternational experts be selected (e.g., expertise, alliance or institutional af-
filiation, legal tradition)?

* What areas of law will the manual cover?
- Will the manual be a join service or single service publication?

- Will the manual cover only those areas that are of immediate concern to
your state? If so, what are these areas? What will you do, if any, with those
areas that are not of such concern? Or will it cover all standard LOAC ar-
eas?

- Will the manual specifically cover emerging areas such as peace operations
and counter-insurgency warfare?

- Will the manual cover related areas of international law such as interna-
tional human rights law, international criminal law and the law on use of
force (jus ad bellum)?

* What methodology will the drafters adopt?

- Is your state likely to sign and/or ratify a relevant treaty in the near future?
Is it possible that your state may enter reservations and/or attach interpre-
tive declarations? How will these prospects affect the manual's content?

- In what way will applicable treaty provisions be incorporated into the
manual? Will they need to be translated from an authentic language into
another language? Will the provisions be reproduced verbatim? Or will
they be paraphrased? Will the manual explain how your state understands
these provisions?

- To what extent, and in what way, will foreign national manuals be con-
sulted? Will there be a clear and consistent drafting and editorial policy on
their treatment?
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- How will the manual approach controversial areas such as the status of cer-
tain individuals and areas undergoing rapid development such as weapons
regulation and conflict classification?

- Will those positions embodying lex ferenda be clearly indicated? How, if at
all, will the manual discuss uncertainties and/or opposing views without

adversely affecting its clarity and succinctness?

- Will those positions embodying policy be clearly indicated? Will the manual
provide reasons for a particular policy position taken in it?

- To what extent, if at all, will the manual include relevant provisions of do-
mestic law?

- In what way, and to what extent, will the manual use examples as a means
of illustrating a particular point? Will the manual use hypothetical and/or
historical examples? To what extent will the manual use foreign examples?

* What format will the manual take?

- Will the manual be structured according to the standard legal headings? Or
will it be structured according to headings based on operational situations?

- Will the manual be bound? Or will it be kept in loose-leaf format?

- Will the manual be available in paper versions only? Or will it be available
only electronically? Or will it be available in both?

- Will the manual have an annex containing some of the relevant treaty pro-
visions and/or domestic statutes and regulations?

- Will some user groups need additional material, such as annotated sup-
plements and document collections?
* How will you test the manual's pertinence and user-friendliness?

- Will there be a period in which the users can test the manual?
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- Will there be a period in which the drafters and editors can collect user
feedback and revise the manual accordingly?

5.3 Matters concerning maintenance

* Will there be a mechanism in place to monitor, collect and analyse legal lessons
learned from actual military operations in which your state, its allies, its adver-
saries and/or third parties take part?

* Will there be a mechanism in place to monitor, collect and analyse relevant legal
developments, such as national and international judicial rulings, enactments,
declarations and statements, treaties and academic literature?

* How will the manual be reviewed, updated and revised?

- How often will the manual's supplements, updates, amendments, and
other modifications be issued?

- How, and how effectively, will the supplements, updates, amendments and
other modifications to the manual be prepared, approved and communi-
cated to its users? Will regular and/or ad hoc training be given on them?
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Geneva Convention 1864

Geneva Convention 1906

Geneva Convention |

Geneva Convention Il

Geneva Convention Ill

Geneva Convention IV

German Handbook

Guerrero v. Colombia

Habeas Corpus Advisory Opinion

Hague Convention IV 1907

Hague Cultural Property Convention 1954

Hague Cultural Property Protocol I 1999

Convention for the Amelioration of the Condition
of the Wounded in Armies in the Field

Convention for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the
Field

Geneva Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed
Forces in the Field of August 12, 1949

Geneva Convention for the Amelioration of the
Condition of Wounded, Sick and Shipwrecked
Members of Armed Forces at Sea of August 12,
1949

Geneva Convention Relative to the Treatment of
Prisoners of War of August 12, 1949

Geneva Convention Relative to the Protection of
Civilian Persons in Time of War of August 12,
1949

Handbook for Humanitarian Law in Armed Con-
flicts, ZDv 15/2 Humanitdres Vélkerrecht in be-
waffneten Konflicten — handbuch — 1992

Human Rights Committee, Guerrero v. Colombia,
Views, 31 March 1982, UN Doc. CCPR/C/15/D/
45/1979

Inter-American Court of Human Rights, Habeas
Corpus in Emergency Situations, Advisory Opin-

ion OC-8/87 of 30 January 1987

Convention (IV) Respecting the Laws and Cus-
toms of War on Land

Convention for the Protection of Cultural Proper-
ty in the Event of Armed Conflict

Second Protocol to the Hague Convention of
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Hague Regulations 1907

HRC

IACHR

Icc

1a

ICRC

ICRC Commentaries to the Additional Protocols

ICRC Commentaries to the Geneva Conventions

ICRC Customary Law Study

ICRC Model Manual

1954 for the Protection of Cultural Property in
the Event of Armed Conflict

Regulations Respecting the Laws and Customs of
War on Land

Human Rights Committee

Inter-American Court of Human Rights

International Criminal Court

International Court of Justice

International Committee of the Red Cross

Yves Sandoz, Christophe Swinarski and Bruno
Zimmermann (eds.), Commentary on the Addi-
tional Protocols of 8 June 1977 to the Geneva
Conventions of 12 August 1949, International
Committee of the Red Cross/Martinus Nijhoff
Publishers, 1987

Jean S. Pictet (ed.), Commentary | Geneva Con-
vention for the Amelioration of the Condition of
the Wounded and Sick in Armed Forces in the
Field/Commentary Il Geneva Convention for the
Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at
Sea/Commentary Ill Geneva Convention Relative
to the Treatment of Prisoners of War/Commen-
tary IV Geneva Convention Relative to the Protec-
tion of Civilian Persons in Time of War, Interna-
tional Committee of the Red Cross, 1952/

1960/1960/1958

Jean-Marie Henckaerts and Louise Doswald-Beck,

Customary International Humanitarian Law,

Cambridge University Press, 2005

Anthony P.V. Rogers and Paul Malherbe, Fight It
Right: Model Manual on the Law of Armed Con-
flict for Armed Forces, International Committee
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Icry

IDF

IHL

IIHL

Inter-American Commission

International Criminal Tribunal for the Former
Yugoslavia

IRA

Ireland v. United Kingdom

Isayeva v. Russia

Isayeva, Yusupova and Bazayeva v. Russia

Issa v. Turkey

JAG

Joint Doctrine Manual

Lieber Code

of the Red Cross, 1999

International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of
International Humanitarian Law Committed in
the Territory of the Former Yugoslavia Since 1991
Israel Defence Forces

International humanitarian law

International Institute of Humanitarian Law

Inter-American Commission on Human Rights

See "ICTY"

Irish Republican Army

European Court of Human Rights, Ireland v. Unit-
ed Kingdom, Judgement of 18 January 1978

European Court of Human Rights, Isayeva v. Rus-
sia, Judgement of 24 February 2005

European Court of Human Rights, Isayeva, Yusu-
pova and Bazayeva v. Russia, Judgement of 24
February 2005

European Court of Human Rights, Issa v. Turkey,
Judgement of 12 May 1995

Judge Advocate General

Office of the Judge Advocate General, Joint Doc-
trine Manual Law of Armed Conflict at the Opera-
tional and Tactical Levels, B-GJ-005-104/FP-021

Instructions for the Government of Armies of the
United States in the Field, prepared by Francis
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FINAL SEMINAR ANNOUNCEMENT

National military manuals on the law of armed conflict

An international seminar organised in the series of the

Forum for International Criminal Justice and Conflict

by the Norwegian Centre for Human Rights (University of Oslo), the Norwegian Red Cross,
the Danish Red Cross, the Finnish Red Cross, the Swedish Red Cross, the Norwegian Defence
Command and Staff College, the Norwegian Institute for Defence Studies, and PRIO.

Monday, 10 December 2007 09:00 — 17:00
Henri Dunant Hall, Norwegian Red Cross, Hausmanns gate 7, Oslo

This seminar explores various aspects of national military manuals on the law of armed con-
flict and some of the challenges concerning their preparation, maintenance and function. As
no Nordic state currently has a military manual, the seminar also examines the desirability
and feasibility of a joint manual for the armed forces in the region.

The law of armed conflict is a culmination of practice and agreements between warring
states meticulously observed and recorded over the centuries. However, it has long proved a
major challenge to ensure that the law is known to the armed forces, understood by their
members and observed on the ground. Despite its numerous and often highly technical pro-
visions, the law remains notoriously open-textured and indeterminate in key respects. States
routinely disagree with one another as to the applicability of certain rules or their interpreta-
tion. Many soldiers are left uninstructed on the law due to the indifference, inability or un-
willingness of their governments. Factors such as a dearth of competent military lawyers and
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particular "corporate cultures" prevalent in parts of the armed forces also undermine com-
pliance.

Articles 82-84 and 87 of the First Additional Protocol of 1977 specifically obligate contracting
states to provide competent legal advisers, acquaint military and relevant civilian personnel
with the law and require commanders to take preventive and/or punitive action vis-a-vis
non-compliance by their subordinates. In order to fulfill these obligations, states need to
acquire expertise and reference material necessary for a clear, uniform and accurate ac-
count of the legal rules — whether they emanate from the law of armed conflict or domestic
law, or both as the case may be — that govern military operations. The need is particularly
acute for the vast majority of soldiers who are not lawyers themselves and cannot reasona-
bly be expected to resolve complex legal problems without specialist assistance.

Military manuals are meant to help the armed forces clarify those rules of warfare by which
their states consider themselves bound. Good manuals offer sound operational guidance to
the military in the field and reduce indeterminacies of the rules for their addressees. This
seminar focuses on four issue-areas:

. First, what exactly is a national military manual? What does it do? Where within
the broad legal, institutional and normative framework of the armed forces —e.g.,
domestic law including criminal law, military justice, operational doctrine, rules of
engagement and battlefield ethics — does a military manual fall? What are the
functions and status of military manuals under the law of armed conflict? Are mili-
tary manuals evidence of state practice and/or opinio juris, or neither?

. Second, what has been the experience of states which maintain national military
manuals? For whose benefit do these states maintain such manuals — members of
their armed forces, officials of government departments, etc.? How are the in-
tended beneficiaries of military manuals trained on them? Have military manuals
been effective in doing what they are intended to do? In what way, if any, have
military manuals affected the conduct of those concerned with the application
and observance of the law of armed conflict? What role have military manuals
played in peace operations? Would a national as opposed to an international ap-
proach to military manuals be appropriate in the context of such operations?

. Third, what subject-matters and areas of law should military manuals include or
exclude? How should military manuals deal with the fluid realities of warfare,
rapid development of the law of armed conflict and controversial weapons and
tactics? How should military manuals cope with the numerous points at which the
law of armed conflict overlaps with other fields of international law, such as inter-
national human rights law and international criminal law? From whose input, ex-

FICHL Publication Series No. 2 (2008) — page 186



National Military Manuals on the Law of Armed Conflict

pertise and perspectives should good military manuals benefit — military lawyers,
non-legal military personnel, civilian specialists, Red Cross experts, etc.?

. Fourth, is a military manual really necessary for a state which does not have one
yet? What, if any, is its added value? What are the pros and cons of a state having
or not having a military manual for its armed forces? Are there any conditions for
a military manual to be legitimate, feasible and/or useful and, if so, what are
these conditions? Might there be a "Nordic military manual"?

The seminar considers these questions by drawing on prominent international experts with
extensive experience in the law of armed conflict, military manuals and related fields.
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FINAL SEMINAR PROGRAMME

Welcome, by Trygve G. Nordby

Opening remarks, by Gro Nystuen

Session I: Fundamentals of military manuals

Remarks of the session moderator, by Arne Willy Dahl

Military manuals, operational law and the regulatory framework of the armed
forces, by Charles Garraway

Military manuals, legal advisers and the First Additional Protocol of 1977, by Hans-
Peter Gasser

Military manuals and the customary law of armed conflict, by David Turns

Discussion
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Session Il: Experiences with military manuals

Remarks of the session moderator, by Peter Otken

The United Kingdom manual, by Tony Rogers

The Canadian manual, by William J. Fenrick

The German manual, by Wolff Heintschel von Heinegg

Military manuals and the challenge of multinational peace operations, by Dieter
Fleck
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Discussion

Lunch sandwiches served at the seminar premises

Session lll: Scope and content of military manuals

Remarks of the session moderator, by Marja Lehto

Incorporating international criminal law, by Roberta Arnold

Addressing the realities, developments and controversies regarding the conduct of
hostilities, by William Boothby

Incorporating international human rights law, by Louise Doswald-Beck

Military manuals, an ICRC perspective, by Francois Sénéchaud

Discussion
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Session IV: A Nordic military manual?

Arguments for and against a Nordic military manual, by Géran Melander
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Moderator: Ove Bring
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Gro Nystuen
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Dieter Fleck

Conclusion and remarks on ways forward, by Arne Willy Dahl
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